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612(a)(10)(A) of the Act, or if the Sec-
retary determines that an SEA, LEA, 
or other public agency has substan-
tially failed or is unwilling to provide 
for such equitable participation then 
the Secretary shall, notwithstanding 
such provision of law, arrange for the 
provision of services to these children 
through arrangements which shall be 
subject to the requirements of section 
612(a)(10)(A) of the Act. 

(b) The Secretary waives the require-
ment of section 612(a)(10)(A) of the Act 
and of §§ 300.131 through 300.144 if the 
Secretary implements a by-pass. 

(Authority: 20 U.S.C. 1412(f)(1)) 

§ 300.191 Provisions for services under 
a by-pass. 

(a) Before implementing a by-pass, 
the Secretary consults with appro-
priate public and private school offi-
cials, including SEA officials, in the af-
fected State, and as appropriate, LEA 
or other public agency officials to con-
sider matters such as— 

(1) Any prohibition imposed by State 
law that results in the need for a by- 
pass; and 

(2) The scope and nature of the serv-
ices required by private school children 
with disabilities in the State, and the 
number of children to be served under 
the by-pass. 

(b) After determining that a by-pass 
is required, the Secretary arranges for 
the provision of services to private 
school children with disabilities in the 
State, LEA or other public agency in a 
manner consistent with the require-
ments of section 612(a)(10)(A) of the Act 
and §§ 300.131 through 300.144 by pro-
viding services through one or more 
agreements with appropriate parties. 

(c) For any fiscal year that a by-pass 
is implemented, the Secretary deter-
mines the maximum amount to be paid 
to the providers of services by multi-
plying— 

(1) A per child amount determined by 
dividing the total amount received by 
the State under Part B of the Act for 
the fiscal year by the number of chil-
dren with disabilities served in the 
prior year as reported to the Secretary 
under section 618 of the Act; by 

(2) The number of private school chil-
dren with disabilities (as defined in 
§§ 300.8(a) and 300.130) in the State, LEA 

or other public agency, as determined 
by the Secretary on the basis of the 
most recent satisfactory data avail-
able, which may include an estimate of 
the number of those children with dis-
abilities. 

(d) The Secretary deducts from the 
State’s allocation under Part B of the 
Act the amount the Secretary deter-
mines is necessary to implement a by- 
pass and pays that amount to the pro-
vider of services. The Secretary may 
withhold this amount from the State’s 
allocation pending final resolution of 
any investigation or complaint that 
could result in a determination that a 
by-pass must be implemented. 

(Authority: 20 U.S.C. 1412(f)(2)) 

§ 300.192 Notice of intent to implement 
a by-pass. 

(a) Before taking any final action to 
implement a by-pass, the Secretary 
provides the SEA and, as appropriate, 
LEA or other public agency with writ-
ten notice. 

(b) In the written notice, the Sec-
retary— 

(1) States the reasons for the pro-
posed by-pass in sufficient detail to 
allow the SEA and, as appropriate, 
LEA or other public agency to respond; 
and 

(2) Advises the SEA and, as appro-
priate, LEA or other public agency 
that it has a specific period of time (at 
least 45 days) from receipt of the writ-
ten notice to submit written objections 
to the proposed by-pass and that it 
may request in writing the opportunity 
for a hearing to show cause why a by- 
pass should not be implemented. 

(c) The Secretary sends the notice to 
the SEA and, as appropriate, LEA or 
other public agency by certified mail 
with return receipt requested. 

(Authority: 20 U.S.C. 1412(f)(3)(A)) 

§ 300.193 Request to show cause. 

An SEA, LEA or other public agency 
in receipt of a notice under § 300.192 
that seeks an opportunity to show 
cause why a by-pass should not be im-
plemented must submit a written re-
quest for a show cause hearing to the 
Secretary, within the specified time 
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